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IRS Relents; Extends 403(b) Deadline


Notice 2009-3 contains key relief for 403(b) sponsors frustrated at trying to comply with the December 31, 2008 regulatory deadline to adopt a 403(b) written plan. Under the new guidance, the deadline to adopt a 403(b) written plan is extended to December 31, 2009. For almost all 403(b) plans, this is a one year extension. Additionally:

· The IRS will view a written plan the employer adopts before January 1, 2010, as compliant if the written plan is “intended to satisfy” the requirements of the final regulations. In other words, the IRS will not be looking for strict documentary adherence to the regulations but rather will be satisfied with a document which seeks in good faith to comply. 

· During 2009, the employer must operate the plan under a reasonable interpretation of the final regulations. 

· Before the end of 2009, the employer must make its best efforts to retroactively correct 2009 operational failures to conform to the written plan. The employer should follow “the general principles” of EPCRS in making the correction. 

· The foregoing relief applies only to the 2009 calendar year.

The IRS intends to issue a draft revenue procedure regarding 403(b) prototypes and to request public comments on that procedure and on sample language. After establishing the prototype program, the IRS plans to establish a determination letter program for individually designed 403(b) plans. There will also be a remedial amendment period for years after 2009 and a modification of EPCRS to address 403(b) issues.
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